T.C. Meno. 2000-237

UNI TED STATES TAX COURT

KENNETH W FRI SCHE, Petitioner V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8919-98. Fil ed August 4, 2000.

Kenneth W Frische, pro se.

Fred E. Green, Jr., for respondent.

VEMORANDUM OPI NI ON

COUVI LLI ON, Special Trial Judge: Respondent determ ned

deficiencies of $758, $1,823, and $1,862 in Federal incone taxes,
respectively, for petitioner's 1994, 1995, and 1996 tax years and
t he accuracy-rel ated penalty under section 6662(a)! in the

anounts of $365 and $372, respectively, for 1995 and 1996.

1 Unl ess otherwi se indicated, section references are to
the Internal Revenue Code in effect for the years at issue.



The issues for decision are: (1) Wether petitioner was
engaged in a trade or business as an independent contractor or as
an enpl oyee during the years at issue; (2) whether petitioner is
entitled, in connection with his activity, to a deduction for
meal s for 1995 and 1996; and (3) whether petitioner is |liable for
t he section 6662(a) penalty for the years 1995 and 1996. 2

Sone of the facts were stipulated. Those facts and the
acconpanyi ng exhibits are so found and are incorporated herein by
reference. At the tine the petition was filed, petitioner's
| egal residence was Reno, Nevada.

Petitioner was a process server. He began this activity in
1983, when he lived in the San Francisco, California, bay area.
In 1987, he noved to Reno, Nevada, and continued the activity
there. |In 1998, he discontinued the activity and took a full-
time job wth a ganbling casino.

In the Reno, Nevada, area, during the 3 years at issue,
petitioner's process-serving activity was conducted through the
Reno Carson Messenger Service (the Messenger Service) that was
owned by a third party. Petitioner derived all of his process-
serving work fromthe Messenger Service. Petitioner was required

to use his own vehicle and was assigned a certain geographic area

2 In the notice of deficiency, respondent disallowed a
deduction for utilities clainmed by petitioner for 1994 and 1995.
At trial, petitioner conceded this adjustnent.
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in and around Reno, Nevada, for his process services.

Petitioner considered hinself an independent contractor for
tax purposes. He reported his process-serving incone and cl ai ned
hi s expenses on his Federal incone tax returns on a Schedul e C,
Profit or Loss From Business. Petitioner realized a net profit
for each of the years at issue.

Petitioner's earnings fromhis activity were paid to him by
t he Messenger Service. For each year at issue, the Messenger
Service issued to petitioner Internal Revenue Service (IRS) Forns
W2, Wage and Tax Statenent, reflecting the anbunts paid to
petitioner for his services. The Forms W2 classified
petitioner's remunerations as wages. The Messenger Service
w t hhel d Soci al Security and Federal incone taxes on the
paynents. Petitioner, however, on his Federal incone tax
returns, reported the Form W2 anounts as gross inconme on
Schedule C. Petitioner clained deductions for expenses rel ated
to his activity, consisting of car and truck expenses, neals and
entertainment, and utilities. Although he realized a net profit
for each of the years at issue, petitioner did not include with
his returns the appropriate schedul es for self-enpl oynent taxes.

In the notice of deficiency, respondent determ ned that
petitioner was not an independent contractor but, rather, was an
enpl oyee and that his earnings fromthe Messenger Service

constituted salary or wages. Respondent further determ ned that



t he expenses incurred by petitioner in connection with his
activity constituted unrei nbursed enpl oyee busi ness expenses that
wer e deductible on Schedule A Item zed Deductions, but subject
to the limtation of section 67(a). For the 3 years at issue,
respondent allowed all the car and truck expenses cl ai med by
petitioner on his Schedule C as item zed deductions. Simlarly,
respondent allowed petitioner an item zed deduction for neals for
1994 but disallowed the amounts clainmed for neals for 1995 and
1996.3% Respondent also disallowed utilities expenses clainmed for
1994 and 1995, which petitioner conceded at trial. See supra
note 2.

Wth respect to the first issue, whether an individual is an
enpl oyee or an independent contractor is a factual question to be

answered using comon-|law principles. See Nationw de Mit. Ins.

Co. v. Darden, 503 U. S 318, 322-325 (1992); Professional &

Executive Leasing, Inc. v. Conm ssioner 89 T.C 225, 232 (1987),

affd. 862 F.2d 751 (9th G r. 1988); Wber v. Conm ssioner, 103

T.C. 378, 386 (1994), affd. 60 F.3d 1104 (4th Gr. 1995). In

3 At trial, respondent orally noved to increase the
deficiency for 1994 for the disall owance of $2,625 in neal
expenses, which respondent contends was erroneously allowed in
the notice of deficiency. Al though the deductibility of neal
expenses is in part a |legal question, the meal expenses for 1995
and 1996 were al so disallowed for |ack of substantiation. Since
petitioner had no know edge prior to trial that respondent woul d
nove to increase the deficiency for 1994, respondent's oral
notion will be deni ed.



determ ning the substance of an enploynent rel ationship sone of
the factors to be considered include: (1) The degree of control
exercised by the principal over the details of the work; (2)

whi ch party invests in the facilities used in the work; (3) the
opportunity of the hired party for profit or loss; (4) whether
the type of work is part of the principal's regular business; (5)
t he permanency of the relationship between the parties to the
rel ati onship; (6) whether the principal has the right to

di scharge the individual; (7) whether the principal provides
benefits to the hired party typical of those provided to

enpl oyees; and (8) the relationship the parties believe they are

creating. See Nationwde Mut. Ins. Co. v. Darden, supra at 322-

324: Professional & Executive Leasing, Inc. v. Commi SSioner,

supra at 232-233; Weber v. Comm ssioner, supra at 387. No one

factor is determnative; rather, all the incidents of the

rel ati onshi p must be assessed and wei ghed. See Nationw de Mit.

Ins. Co. v. Darden, supra at 324.

The principal's right to control the manner in which the
taxpayer's work is performed ordinarily is the single nost
inportant factor in determ ning whether there is a conmon-| aw

enpl oynent relationship. See Leavell v. Conm ssioner, 104 T.C.

140, 149 (1995). However, the principal need not stand over the
taxpayer and direct every nove. Moreover, the degree of control

necessary to find enpl oyee status varies according to the nature
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of the services provided. Finally, the Court nust consider not
only what actual control is exercised but also what right of

control exists as a practical matter. See Hat haway V.

Conmi ssioner, T.C. Menp. 1996-389.

The Court finds it noteworthy that petitioner did not have
clients of his owmn. Petitioner's sole incone as a process server
cane fromthe Messenger Service. The Messenger Service
determ ned the geographic area that petitioner was to serve. At
| east one other person was a process server who worked a
di fferent geographic area. Petitioner was required to report or
make a return of his service activity to the Messenger Service.
Petitioner reported regularly, although not necessarily on a
daily basis, to a place maintained by the Messenger Service for
the conduct of its trade or business. Although petitioner was
not provided a daily schedul e of services to be made on any given
day, the Messenger Service determ ned the urgency or the priority
for certain services, and petitioner was required to report on
the results of his services. On this record, the Messenger
Service retained the necessary control over petitioner's activity
consi stent wth an enpl oyer-enpl oyee rel ationship. Al though
petitioner was required to use his own vehicle to make his
services, he otherwi se had no investnent in the work facilities.
Petitioner was paid a specific amount for each service he nade

pl us m | eage; consequently, he had no opportunity for profit or



loss. See Eren v. Commissioner, T.C Meno. 1995-555. The

service work petitioner perfornmed was part of the regul ar

busi ness of the Messenger Service. The record indicates that the
Messenger Service had the right to discharge petitioner

Finally, it is evident that petitioner and the Messenger Service
bel i eved they had an enpl oyer-enpl oyee rel ati onshi p because
petitioner's earnings each year were reflected by IRS Fornms W2
for salary or wages, a categorization that petitioner never
chal l enged. The facts do not support a finding that petitioner
was an i ndependent contractor. Petitioner was an enpl oyee of the
Messenger Service. Respondent is sustained on this issue.

The second issue is with respect to deductions clainmed by
petitioner for nmeals and entertai nment on his 1995 and 1996
incone tax returns. On his returns, petitioner clained, after
application of the 50-percent limtation provision of section
274(n), $2,800 and $1, 650, respectively, for neals and
entertai nment for 1995 and 1996, which respondent disall owed.

The geographical area in which petitioner worked was the
city of Reno, points north and west of Reno, the Lake Tahoe area,
and occasionally east Reno. None of these areas was at a
di stance that required petitioner to incur an expense for
| odgi ng. Neverthel ess, petitioner incurred expenses for neals.
Petitioner's position is that expenses for neals are deductible

while at work. As he testified at trial, "The neal deduction
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shoul d be all owed whether | was away from hone or not because
was out there taking care of business. | was in ny car all day
| ong. "

Section 162(a)(2) allows the deduction of traveling
expenses, including neals, while away from hone in the pursuit of
a trade or business. For a taxpayer to be considered "away from
home" wthin the nmeaning of section 162(a)(2), the Suprene Court
has held that the taxpayer nust be on a trip requiring sleep or

rest. See United States v. Correll, 389 U S. 299 (1967). In

Barry v. Comm ssioner, 54 T.C. 1210 (1970), affd. per curiam 435

F.2d 1290 (1st Cr. 1970), this Court applied the Correll rule in
di sal l ow ng expenses for neals clained by a taxpayer on 1-day
business trips that extended from 16 to 19 hours during which the
t axpayer rested briefly once or twice in his autonobile but

al ways returned home w thout incurring an expense for | odging.
This Court held, in Barry, that the rest period required for the
deductibility of travel expenses requires a rest of sufficient
duration in tine that necessitates the securing of |odging, and
that a nmere pause in the daily work routine does not satisfy the
requi renents of section 162(a)(2). The rationale for allowance
of the deduction in away-from hone cases is the taxpayer's
significantly higher expenses incurred by reason of the |odging.

See United States v. Correll, supra at 304-305. On the other

hand, where no | odgi ng expense is incurred, the nmeal expenses



incurred by the taxpayer do not add to the taxpayer's business
expenses because such expenses result fromthe sort of rest that
anyone can, at any tinme, w thout special arrangenent and w t hout
speci al expense, take in his own autonobile or office. See Barry

v. Conm ssioner, supra at 1213; see also Siragusa V.

Comm ssioner, T.C Meno. 1980-68, affd. w thout published opinion

659 F.2d 1062 (2d Cir. 1981); Strohmaier v. Conm ssioner, 113

T.C. 106, 115 (1999).

Petitioner argued that he always clainmed neals as a
deduction on his incone tax returns and that, in 1987, while he
was a process server in San Francisco, California, his tax
returns for 1985 and 1986 were audited, and his neal expenses
were allowed as deductions. He also was audited for his 1990,
1991, and 1992 tax years where the sanme issue was raised. 1In
this audit, petitioner settled his case for $1,500, even though
respondent initially clainmed he owed a deficiency of $5, 000.
Petitioner did not offer any docunentary evidence with respect to
either audit; consequently, the Court is unable to ascertain what
i ssues were involved or the basis upon which the expenses were
allowed. It appears that, in both audits, petitioner settled at
the adm nistrative | evel, and no court proceedi ngs were ever
pursued. Even if petitioner's expenses were allowed in prior
years under the sane factual circunstances of this case, it is

wel | established that respondent is not estopped by an erroneous
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application of the |aw by agents of the IRS. See Estate of

Enmerson v. Comm ssioner, 67 T.C. 612, 617-618 (1977); Autonobile

Cub of Mchigan v. Conm ssioner, 353 U S. 180 (1957). The

Court, therefore, rejects petitioner's argunent and hol ds that
petitioner's deductions for neals for the years 1995 and 1996 are
not deductible. Respondent is sustained on this issue.

Respondent determ ned that petitioner was |iable for the
accuracy-rel ated penalty under section 6662(a) for negligence or
di sregard of rules or regulations under section 6662(b)(1).

Section 6662(a) provides that, if it is applicable to any
portion of an underpaynent in taxes, there shall be added to the
tax an anount equal to 20 percent of the portion of the
under paynent to which section 6662 applies. Under section
6664(c), no penalty shall be inposed under section 6662(a) wth
respect to any portion of an underpaynent if it is shown that
there was a reasonabl e cause for such portion, and that the
t axpayer acted in good faith with respect to such portion.

Section 6662(b) (1) provides that section 6662 shall apply to
any underpaynent attributable to negligence or disregard of rules
or regulations. Section 6662(c) provides that the term
"negligence" includes any failure to make a reasonable attenpt to
conply with the provisions of the internal revenue | aws, and the
term"disregard" includes any carel ess, reckless, or intentional

di sregard of rules or regulations. Negligence is the |ack of due
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care or failure to do what a reasonable and ordinarily prudent
person woul d do under the circunstances. See Neely v.

Commi ssioner, 85 T.C 934, 947 (1985). It is well established

that the taxpayer bears the burden of proof on this issue. See

Bi xby v. Conm ssioner, 58 T.C. 757, 791 (1972).

The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith depends upon the facts and
ci rcunst ances of each particular case. See sec. 1.6664-4(b) (1),
| ncone Tax Regs. Relevant factors include the taxpayer's efforts
to assess his or her proper tax liability, the know edge and
experience of the taxpayer, and reliance on the advice of a

prof essional, such as an accountant. See Drunmond V.

Comm ssioner, T.C Meno. 1997-71. However, the nost inportant

factor is the extent of the taxpayer's effort to determ ne the
taxpayer's proper tax liability. See sec. 1.6664-4(b)(1), |ncone
Tax Regs. An honest m sunderstanding of fact or law that is
reasonable in light of the experience, know edge, and educati on
of the taxpayer may indicate reasonabl e cause and good faith.

See Reny v. Commi ssioner, T.C. Meno. 1997-72.

Petitioner did not directly address this issue at trial;
consequently, the Court decides the issue on the totality of the
evi dence presented. In that [ight, the Court notes that
petitioner conceded the disallowed utility expenses he had

claimed on his 1994 and 1995 returns. Petitioner did not
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mai ntai n accurate books and records with respect to his clained
meal s and entertai nment expenses that would satisfy the
substantiation requirenments of section 274(d). See sec. 6001;
sec. 1.6001-1(a), Incone Tax Regs. There is no evidence in the
record that petitioner relied on the advice of a professional,
such as an accountant. Petitioner's obvious position, to be
surmsed fromthe totality of his testinony, is that he relied on
two previous audits by the IRS in which the manner of reporting
hi s process-server inconme was accepted. As noted earlier, no
docunent ary evi dence was presented to show the basis upon which
these audits were settled. 1In the second audit, petitioner paid
a deficiency of $1,500 that may or may not have been based on the
met hod of reporting his process-server incone. Finally,
petitioner was certainly on notice each year when he received IRS
Forms W2 fromthe Messenger Service that clearly identified his
earnings as salary or wages. Salary or wages do not constitute
sel f-enpl oynent incone, nor is such incone gross incone froma
trade or business activity for purposes of Schedule C. The Court

sustai ns respondent on this issue.

An appropriate order and

decision will be entered.




